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"...thus a design may be the shape of a coal
scuttle, a basin, a motor car, a locomotive engine
or any material object, it may be the shape
embodied in a sculptured or plastic figure which

is to serve as a model for commercial production,
or it may be a drawing in the flat or complex

pattern intended to be used for the manufacture of
things such as linoleum or wallpaper".
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"There has been a tendency for applicants seeking t
demonstrate distinctiveness acquired through userdly on
financial evidence of turnover and advertising expéiture.
This type of financial evidence is a necessary paftany
attempt to prove acquired distinctiveness, but @noot do
the job by itself. As Jacob J. has said: "Mere dgnce of
use of a highly descriptive or laudatory word witot
suffice, without more, to prove that it is distineé of one
particular trader — is taken by the public as a kgl of
origin. This is all the more so when the use hasebhe
accompanied by what is undoubtedly a distinctivedamell-
recognised trade mark.

And, later in the same judgment:

"l have already described the evidence used to sarpphe
original registration. It was really no more thanvedence of
use.

Now it is all too easy to be beguiled by such ewick.
There is an unspoken and illogical assumption thaise
equals distinctiveness". The illogicality can been from
an example: no matter how much use a manufactureace
of the word "Soap" as a purported trade mark for ap the
word not be distinctive of his goods.

To similar effect, Morrit L.J. in Bach Flower remeés:
"First, use of a mark does not prove that the maik
distinctive. Increased use, of itself, does not sl either.
The use and increased use must be in a distinciease to
have any materiality".
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